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Cameron C. Artigue #011376
George U. Winney #019370
GAMMAGE & BURNHAM, P.L.C.

ATTORNEYS AT LAW

TWO NORTH CENTRAL AVENUE

15TH FLOOR

PHOENIX, AZ 85004
TELEPHONE (602) 256-0566

FAX (602) 256-4475
EMAIL: CARTIGUE@GBLAW.COM

EMAIL: GWINNEY@GBLAW.COM

John B. Williams (Pro Hac Vice Forthcoming)
WILLIAMS LOPATTO PLLC

1707 L STREET, N.W., SUITE 550
WASHINGTON, D.C. 20036

EMAIL: JBWILLIAMS@WILLIAMSLOPATTO.COM

Attorneys for Defendants

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

AZPB LIMITED PARTNERSHIP, doing
business as the Arizona Diamondbacks;
et al.,

Plaintiffs,

v.

MARICOPA COUNTY STADIUM
DISTRICT, a tax levying public
improvement district and political taxing
subdivision of the State of Arizona; et al.

Defendants.

Case No. CV2017-000323

MOTION TO DISMISS AND
COMPEL ARBITRATION

(Assigned to the Hon. Karen Mullins)

ORAL ARGUMENT REQUESTED

Pursuant to Ariz. R. Civ. P. 12(b)(1) and (6), Defendants (collectively, the

“District”) move to dismiss the Complaint of the Plaintiffs (collectively, the

“Diamondbacks”) because this dispute is subject to mandatory contractual arbitration.
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The District also moves for an Order compelling arbitration pursuant to A.R.S. § 12-

3007. This motion is supported by the following memorandum.

MEMORANDUM

I. INTRODUCTION

In this litigation, the Diamondbacks are seeking an Order from this Court to

relieve them of their contractual commitment to the District and the public that they

would (i) play all of their home games at Chase Field through the 2027 season, and (ii)

take no “preparatory actions” to leave Chase Field until 2024 at the earliest. The

Diamondbacks are also seeking a declaration that upon “quitting” their possession of

Chase Field, they are relieved of any further obligation under the parties’ agreements,

including the obligation to pay rent.

Pursuant to the Facility Use Agreement (“FUA”) between the District and the

Diamondbacks, it was specifically agreed that virtually all disputes, and in particular the

dispute the Diamondbacks are now asserting in this Court, would be resolved in a binding

arbitration proceeding. While there are certain limited exceptions to the contract’s

arbitration provisions, they do not apply here.

In Paragraphs 58-59 of their Complaint, the Diamondbacks allege that arbitration

is not required for two reasons. The first is that mandatory arbitration does not apply if

they are only seeking “equitable relief.” The second is that this case falls within a

category entitled “Discretionary Permitted Litigation.” Both rationales are inapplicable

on their face.

With respect to the “equitable litigation” exception set forth in Section 21.5 of the

FUA, this provision only applies to requests for relief “of an interim nature,” and is

further limited to interim relief “as necessary to preserve the status quo.” Neither

requirement is remotely satisfied here. The Diamondbacks’ demands to be permitted to

explore locations other than Chase Field, and to be relieved of any further obligation to
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the District, can in no way be characterized as “interim.” Further, the Diamondbacks’

demand that they be relieved of their covenants and obligations under the FUA can

hardly be considered necessary to preserve the status quo. To the contrary – a judicial

termination of this FUA would permit the Diamondbacks to leave Chase Field eleven

years before the expiration of the lease, and would markedly upset the status quo.

With respect to the “permitted litigation” exception, the FUA allows two, and only

two, bases for the Diamondbacks to seek judicial relief. The first is Section 21.3.1.3,

which applies only to matters dealing with Assignments or Transfers of Interest. The

second is Section 21.3.1.4 which applies (ironically) to any failure to use the contractual

arbitration procedures. Neither provision applies here.

For these reasons, the Diamondbacks’ lawsuit against the District should be

dismissed, and this Court should compel the Diamondbacks to engage in mandatory

arbitration.

II. FACTUAL BACKGROUND

A. The $238 Million Public Investment, the Facility Use Agreement, and
the Diamondbacks’ Covenant to Play at Chase Field for 30 Years.

In 1991, the Maricopa County Board of Supervisors formed a special-purpose

district known as the Maricopa County Stadium District. In February 1994, the District

imposed an additional quarter-cent sales tax on all taxable transactions in Maricopa

County. See Hancock v. McCarroll, 188 Ariz. 492, 937 P.2d 682 (App. 1996) (relating

the District’s history). The purpose was to raise public funds to construct the

professional baseball stadium now known as Chase Field. For almost three years,

Maricopa County’s citizens paid the additional tax. It ultimately raised a total of

$238 million, which was spent on the construction of Chase Field. Complaint, ¶ 36.

While the sales tax was in effect, the District and the Diamondbacks entered into a series

of contracts, the most important being the FUA. Complaint, ¶ 63. (For convenience, the
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full text of those portions of the FUA that are pertinent to this motion are attached as

Exhibit A. The full text of those portions of the Facilities Management Agreement, a

related contract, that are pertinent to this motion are attached as Exhibit B (the “FMA”)).

In exchange for this public investment, the Diamondbacks promised to play their

home games at Chase Field for 30 seasons – that is, through the end of the 2027 season.

FUA § 3.3. It was specifically recognized by the parties that the District and its taxpayers

would be substantially damaged should the Diamondbacks decide at some point prior to

the expiration of the FUA that they might like to move their franchise to another location.

As a general rule, major league baseball stadiums are designed, sized, and constructed for

one, and only one, type of tenant – a major league baseball team. Should the

Diamondbacks break the lease, the District and its taxpayers would be left with no viable

alternative tenant, and the adverse impact on the value of their investment in Chase Field

would be catastrophic.

In view of this situation, the FUA imposes rigid restrictions on the ability of the

Diamondbacks to leave Chase Field, and the FUA contains a number of “covenants to

continually play” at Chase Field. In particular, the FUA’s core covenant is that “the

Team shall play” its home games at Chase Field and “shall not play” its home games

elsewhere. FUA § 11.2.1.1. The Diamondbacks further promised that they would not

take “preparatory actions” to play elsewhere, including a promise that “the Team will not

take any action to move or to play its Baseball Games in another location other than”

Chase Field. FUA § 11.2.1.2. The types of activities that are prohibited by the

Diamondbacks’ covenant not to take such preparatory actions “includ[es] without

limitation, the following:”

 “Notifying . . . the District of the Team’s desire to play any of its Baseball
Games at any location other than” Chase Field. § 11.2.1.2.3.
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 “Requesting . . . District permission to play any of its Baseball Games at
any location other than” Chase Field. § 11.2.1.2.3.

 “[T]aking any action” to play home games in a location other than Chase
Field. § 11.2.1.2.1.

The Diamondbacks and the District are the only parties to the FUA, but the

Diamondbacks’ long-term commitment to the public was sufficiently important to

deserve an additional safeguard. Citing the “particular and highly unique” circumstances

surrounding public funding of Chase Field, Section 21.3.3 of the FUA expressly extended

third-party beneficiary status to each of the incorporated municipalities in Maricopa

County. Thus, upon notice by the District, each of the 25 municipalities in Maricopa

County has an independent right to enforce the Diamondbacks’ covenant to play at Chase

Field through 2027. The public importance of the Diamondback’s commitment is

common ground: the Complaint itself uses the word “enormous” to describe the

Diamondbacks’ economic importance to the citizens of Maricopa County. See

Complaint, ¶¶ 34-41 (detailing the economic importance of the Diamondbacks’ presence

in Maricopa County).

B. The Diamondbacks’ Current Request to Walk Away from Their 30
Year Commitment in FUA § 11.2.1.2.

On March 16, 2016 the Diamondbacks sent a letter to the District asking the

District to “release the Diamondbacks from their obligations under the Facility Use

Agreement § 11.2.1.2.” Complaint, ¶ 60. Likewise, the current Complaint “asks the

Court to grant the Diamondbacks equitable relief from § 11.2.1.2” of the FUA.

Complaint, ¶ 33. The Complaint seeks to wriggle free from the Diamondbacks’ promise

to the District and the taxpayers to play home games at Chase Field for 30 years.

While this motion does not address or implicate the merits of the Diamondbacks’

Complaint, some context is appropriate. The gist of the Complaint is that Chase Field is
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in need of significant repairs; that no money exists to pay for these repairs, all of which

are allegedly necessary to properly maintain the stadium and to upgrade it to a “state of

the art” facility; that the FUA never contemplated this situation; and that as a result, the

Diamondbacks are entitled to break the lease.

The facts are far different. First, any necessary structural repairs either have been

made or are in the process of being made. Second, the vast majority of the “capital

repairs” demanded by the Diamondbacks are, in reality, upgrades beyond what is

necessary to address structural, health, or safety issues. Third, nowhere in the FUA or

any other agreement did the District agree to provide the Diamondbacks with a “state of

the art” facility.

Against this backdrop it is clear that the Diamondbacks’ Complaint is an attempt

to twist a disagreement over potential upgrades – which is the subject of mandatory

arbitration – into a lawsuit designed to let them terminate the contract. But the contract is

unambiguous. The proper forum for disputes of this nature, and virtually all others, is the

arbitration process. The parties’ contract demands this process; the County demands this

process; and the Diamondbacks should be required to comply with the process that they

freely negotiated. Similarly, the Diamondbacks should recognize their commitment to

the District and to the public at large. Absent specific exceptions addressed in the FUA,

and not present here, the Diamondbacks are contractually bound to play in Chase Field

for another eleven seasons, and further, are not presently permitted to even take

“preparatory actions” to play their home games elsewhere. In this regard, the filing of the

Complaint is – in and of itself – a breach of the Diamondbacks’ covenant under Section

11.2.1. By filing and serving the Complaint, the Diamondbacks have “notif[ied] . . . the

District” of the “Team’s desire” to play home games elsewhere. § 11.2.1.2.3. So too is

their March 16, 2016 letter, requesting the ability to explore options other than Chase

Field.
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This is a serious matter, because taking preparatory actions in violation of Section

11.2.1.2 is an express event of default under Section 21.1.1.10, which gives the District

the right to various remedies for the Diamondbacks’ breach. Given the public’s

enormous investment in Chase Field, and because the contract itself expressly mandates

it, this controversy must be resolved in accordance with the arbitration process that the

parties agreed upon in the FUA.

III. THE COMPLAINT IS SUBJECT TO MANDATORY ARBITRATION

A. The FUA’s Broad Arbitration Clause.

Section 21.4 of the FUA sets forth a multi-step process for alternative dispute

resolution, beginning with informal negotiation and neutral evaluation, followed by

binding arbitration. For convenience, this motion uses the term “arbitration” to refer to

the entire process mandated by Section 21.4. Section 21.4.1 of the FUA specifies that

arbitration “shall be the exclusive means for resolution of disputes between the Team and

the District arising under, relating to, or touching upon this FUA or its subject matter,

the parties’ performance under this FUA, or any breach of this FUA . . .” (emphasis

added). These emphasized words are significant because, as discussed below, Arizona

courts interpret this type of “relating to” language in the broadest possible sense in

determining the arbitrability of a dispute.

There is, or should be, no question that the present dispute relates to or touches

upon the FUA. At the heart of this Diamondbacks’ Complaint is their assertion that there

are insufficient funds in the Facility Reserve Accounts to pay for all necessary Capital

Repairs. The mechanisms to address Capital Repairs and to fund the Facility Reserve

Accounts are squarely addressed in the FUA, as well as Section 17 of the related FMA,

which also contains a broad arbitration provision at Section 26.4. It is thus plain that the

parties agreed to consign these issues, as well as many others, to the arbitration process.
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B. The Arbitration Clause Must be Enforced Under Arizona Law.

The FUA’s “Governing Law” provision requires that the “FUA shall be governed

by and interpreted pursuant to State Law.” FUA § 23.13. Arizona’s law and public

policy have long favored arbitration as a way to obtain an inexpensive and speedy

disposition of disputes. See, e.g., City of Cottonwood v. James L Fann Contracting, Inc.,

179 Ariz. 185, 877 P.2d 284 (1995); U.S. Insulation, Inc. v. Hilro Constr. Co., 146 Ariz.

250, 705 P.2d 490 (App. 1985). Because of the public policy favoring arbitration,

Arizona courts construe arbitration clauses broadly and liberally – and any doubts about

whether a matter is subject to arbitration are resolved in favor of arbitration.1 See, e.g.,

Saguaro Highlands Community Ass’n v. Biltis, 224 Ariz. 294, 295 ¶5, 229 P.3d 1036,

1037 (App. 2010) (“[A]rbitration clauses should be construed liberally and any doubts as

to whether or not the matter in question is subject to arbitration should be resolved in

favor of arbitration.”); New Pueblo Constructors, Inc. v. Lake Patagonia Recreation

Ass’n, 12 Ariz. App. 13, 16, 467 P.2d 88, 91 (1970); Meineke v. Twin City Fire Insurance

Co., 181 Ariz. 576, 892 P. 2d 1365 (App. 1994) (arbitration is favored by public policy as

an expeditious and inexpensive method of dispute resolution); U.S. Insulation, Inc., 146

Ariz. at 253, 705 P.2d at 493.

The enforcement of arbitration clauses is particularly important when the clause is,

as here, broadly drafted to encompass any disputes “arising out of or relating to” an

agreement. This language, according to the Arizona courts, marks the “paradigm of a

broad clause.” Sun Valley Ranch 308 Ltd. Partnership v. Robson, 231 Ariz. 287, 292

¶13, 294 P.3d 125, 130 (App. 2012), citing Collins v. Aikman Prods, Co., v. Bldg., Sys.,

1 Arizona law specifies that a Rule 12(b) motion to dismiss and to compel arbitration is the
appropriate procedure to secure compliance with a contractual arbitration provision. See Payne
v. Pennzoil Corp., 138 Ariz. 52, 672 P.2d 1322 (App. 1983) (motion to dismiss under Ariz. R.
Civ. P. 12(b)(1) and (6) due to arbitration clause); A.R.S. § 12-3007 (Superior Court may grant
motion to compel arbitration).
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Inc., 58 F.3d 16, 20 (2d Cir. 1995) (describing a clause requiring arbitration of “[a]ny

claim or controversy arising out of or relating to the agreement” as “the paradigm” of a

broad clause).

Section 21.4.5.11 of the FUA dictates that “binding arbitration pursued under

Section 21.4 shall be governed by the Uniform Arbitration Act.” At the time the FUA

was negotiated and signed in 1996, the Uniform Arbitration Act required the enforcement

of arbitration clauses. See A.R.S. § 12-1501 (providing that arbitration agreements are

valid, enforceable and irrevocable); Meineke v. Twin City Fire Insurance Co., 181 Ariz.

576, 892 P. 2d 1365 (App. 1994); U.S. Insulation, Inc., 705 P.2d at 493. In the 20 years

that have passed since the FUA and FMA were executed, Arizona adopted and enacted

the Revised Uniform Arbitration Act (the “RUAA”) at A.R.S. §§ 12-3001 et seq., which

likewise provides that agreements to arbitrate are valid, enforceable and irrevocable.2

City of Cottonwood, 179 Ariz. 185 (1995); Smitty’s Super-Valu Inc. v. Pasqualetti, 22

Ariz. App. 178, 180; 525 P.2d 309, 311; Einhorn v. Valley Medical Specialists, P.C., 172

Ariz. 571, 572-73, 838 P.2d 1332. 1333-34 (App. 1992); A.R.S. § 12-3006(A).

A.R.S. § 12-3006 sets forth the parameters for determining the validity of an

agreement to arbitrate. Under § 12-3006(A), an agreement to submit a matter to

arbitration is “enforceable and irrevocable except on a ground that exists at law or in

equity for the revocation of a contract.” An arbitration provision is invalid or

unenforceable only in those rare instances in which the arbitration clause is separable

from the main agreement, and unenforceable as a result of fraud or a similar defect in the

negotiation process. Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388 U.S.

395 (1967); U.S. Insulation, Inc., 146 Ariz. 250, 705 P.2d 490 (App. 1985). No such

allegation has been or could be made in this case.

2 A.R.S. § 12-3003(A)(3) provides that, after January 1, 2011, the RUAA governs agreements to
arbitrate that were entered before that date.



10638.1.1096382.3 2/10/201710

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

IV. THERE IS NO MERIT TO THE DIAMONDBACKS’ ASSERTION THAT
ARBITRATION IS NOT REQUIRED.

The Complaint acknowledges that the FUA contains an arbitration clause.

Complaint, ¶¶ 58-59. The Complaint makes no allegation that the arbitration clause itself

is unenforceable due to contract-formation defenses such as fraud or duress. Rather, the

Complaint alleges in Paragraphs 58-59 that arbitration is not required for two specific

reasons, now discussed in turn.

A. The Provision for Interim Relief in FUA § 21.5 is a Complement to
Arbitration, not an Exception to it.

Paragraph 58 of the Complaint makes the broad claim that this lawsuit is

authorized because Section 21.5 of the FUA permits “claims for equitable relief” to be

brought in court, including claims for “declaratory relief.” But what is not stated in the

Complaint is that Section 21.5 of the FUA is limited to interim relief that is necessary to

preserve the status quo. The key language is: “any party may petition the Maricopa

County Superior Court to seek interim relief” in various forms, if doing so is “necessary

to preserve the status quo and prevent immediate and irreparable harm to a party or to

[Chase Field] pending resolution of a dispute.” FUA § 21.5. Interim relief can take “the

form of a temporary restraining order or preliminary injunction or other interim equitable

relief concerning a dispute, including, without limitation, declaratory relief, provisional

remedies, special action relief, stay proceedings, and any similar relief of an interim

nature.” Id.

This Complaint does not seek interim relief. Far from it. The Diamondbacks

instead are demanding to be released—permanently—from their contract. They seek the

right to explore other options and to bear no further liability to the District. Nor does the

complaint seek, by any stretch of the imagination, to maintain the status quo. Rather, the

Diamondbacks ask for a declaration that would permit them to leave Chase Field ten

eleven prematurely, a determination that would clearly upset the status quo.
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To the extent the Diamondbacks seize upon the phrase “declaratory relief” in

Section 21.5, they completely ignore the fact that any declaratory relief that could be

sought in this forum is itself circumscribed by the express limitation to relief of an

“interim nature.” Three times, Section 21.5 confines the scope of litigation to the

granting of “interim” relief—defined as “relief that is granted on a preliminary basis

before an order finally disposing of a request for relief.” Black’s Law Dictionary (10th

ed. 2014). It is no accident that this harmonizes with A.R.S. § 12-3008(A), which allows

a court, notwithstanding an arbitration clause, to “enter an order for interim remedies to

protect the effectiveness of the arbitration proceeding.”

The Diamondbacks’ reading of Section 21.5 is contrary to the clear rule expressed

in Sun Valley Ranch 308 Ltd. Partnership and similar cases. It would render meaningless

the FUA’s enumeration of what constitutes “permitted litigation,” discussed below, and it

would eviscerate the broad arbitration provisions from the parties’ contract.

B. The Provision for “Permitted Litigation” Under FUA Section 21.3.1.2
Only Allows the District to File Suit—not the Diamondbacks.

The FUA enumerates specific exceptions to mandatory arbitration and places them

in a category of “Permitted Litigation.” Section 21.3.1 lists four instances of

“Discretionary Permitted Litigation.” They involve (1) a “franchise sale payment” if the

team is sold (§ 21.3.1.1); (2) the Diamondbacks’ covenant to play at Chase Field

(§ 21.3.1.2); (3) transfer of rights under the FUA (§ 21.3.1.3); and (4) a failure to use the

prescribed arbitration procedures (§ 21.3.1.4).
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Which party can bring litigation under each of these exceptions is addressed in

Section 21.3.1:

The District can elect to file suit in all four situations. But the Diamondbacks can

only file suit in two of the four situations; namely, those involving an assignment or

transfer or (ironically) the District’s failure to use arbitration. The present situation does

not implicate either of the two situations in which the Diamondbacks may file suit.

Accordingly, the only party that can bring a lawsuit under the circumstances pled

here—a dispute over the covenants to continuously play—is the District. To the extent

the Complaint alleges or implies that the Diamondbacks themselves can elect to proceed

with litigation with respect to a dispute under Section 21.3.1.2, such a position evidences

a clear misreading of the contract.

CONCLUSION

Because the Diamondbacks’ Complaint arises under an enforceable arbitration

provision, the Court should dismiss the Complaint and order the parties to proceed to

arbitration pursuant to their agreement.
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RESPECTFULLY SUBMITTED this 10th day of February, 2017.

GAMMAGE & BURNHAM, P.L.C.

By: /s/ Cameron C. Artigue
Cameron C. Artigue
George U. Winney
Two North Central Avenue, 15th Floor
Phoenix, Arizona 85004

—AND—
John B. Williams
WILLIAMS LOPATTO PLLC
(Pro Hac Vice Forthcoming)
1707 L Street, N.W., Suite 550
Washington, D.C. 20036
Attorneys for Defendants

ORIGINAL of the foregoing e-filed
this 10th day of February, 2017.

COPY of the foregoing mailed
this 10th day of February, 2017, to:

Leo R. Beus
L. Richard Williams
Lee M. Andelin
BEUS GILBERT PLLC
701 North 44th Street
Phoenix, Arizona 85008

By: /s/ Dawn M. McCombs
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